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Glossary of terms
Appearance: occasions during which a legal practitioner raises legal argument or adduces evidence while defending or presenting a case

Associates: officers of the court whose functions are to assist the judge both clerically and administratively

Bar population: Senior Counsel/Queen’s Counsel (as designated by practising certificates) and other barristers categorised as Junior Counsel. The vast majority of
legal practitioners who practise in the manner of a barrister are members of a state or territory bar association.

Confidence interval: the range or set of numerical values within which the specified probability (in this study it is 95%) of the population parameter (the Bar population
proportion) is likely to fall.

n: number

Survey population: legal practitioners who appear before Australian superior courts (High Court of Australia, Federal Court of Australia, State and Territory Supreme
Courts/Courts of Appeal, the Family Court of Australia and the Family Court of Western Australia) in matters where they raise legal argument or adduced evidence
while defending or presenting a case during the survey period.

T test: the statistical technique used in this study to determine whether the survey population proportions and Bar population proportions are significantly different.

Note:
Rounding: All percentage figures in this report have been rounded to the nearest whole number. As a result, total percentages may vary between 99 and 101%.
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Research constraints

The Law Council acknowledges certain aspects of the research project presented particular challenges that imposed constraints, rendering it more
difficult for the consultant to control variables than might otherwise be the case. Specifically, these constraints included:

(a) the willingness of specific judges to participate, a factor that could not be known in advance of the data collection, and which could have an
impact on the distribution of data surveyed, and in turn perhaps how representative the data could be taken to be

(b) the reliance on associates to properly complete and return the survey forms

(c) the difficulties inherent in defining the study population of legal practitioners who appear in court (to be able to calculate the expected proportions
of appearances by gender) due to the complexities of professional regulation, categorisation and certification in Australia.

Project Team

The Project Team comprised:

Ms Kathleen Singleton, Lead Consultant, Eliquent Business Consulting
Ms Carole Caple Senior Policy Lawyer & Ms Nicole Pulvirenti (in part), Policy Lawyer, Law Council of Australia (project co-ordination, liaison and advice
from LCA perspective)
Mrs Janean Richards, representative of Australian Women Lawyers (Consultative role from AWL perspective)
Mrs Noor Blumer, Chair of the Law Council’s Equalising Opportunities in the Law Committee (Consultative role from EOL Committee’s perspective)
Ms Anne Hewitt - School of Law, University of Adelaide (Consultative role from legal academic perspective)

Mr Bill Collyer, Econometrician, provided specialist statistical advice to Eliquent Business Consulting on certain aspects of the research.

It was against this background that the project proceeded early in 2009.
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Step 1: Pilot survey

A one week pilot survey period was conducted in three of the participating courts in Brisbane (Supreme Court, Family Court and Federal Court).

A judge of the Supreme Court of Queensland, the Honourable Justice Mullins, oversaw the pilot study in that court. The consultant briefed all
participating associates in face-to-face meetings and was available by telephone to answer queries during the pilot period. All associates were
debriefed in face-to-face sessions during which the pilot survey forms were collected and feedback obtained on issues encountered.

The associates endorsed the ease of completing the survey form and the relatively modest time (1-2 minutes) it took to complete. Her Honour, Justice
Mullins, recommended the Supreme Court’s participation in the project. Justice Mullins’ endorsement was helpful in reassuring officers of other courts
that the project would not unduly burden associates.

An interim report was prepared and distributed to the Project Team for consideration and comment.

Step 2: Finalisation of survey material

The Project Team fully considered the findings and recommendations from the pilot survey. These conclusions together with the feedback from a
number of co-ordinating associates in other states assisted in refining the final survey form approved by the Project Team. To facilitate the data
collection, it was decided to produce the survey forms in books of 50. The books incorporated background information on the project, instructions for
completing the survey forms, and a section on Frequently Asked Questions (based on the pilot de-briefings and feedback – see Appendix 4). Each
book was consecutively numbered for document control purposes and associates were instructed not to tear pages out of the books.

The front cover of each book provided a space to record the name of the associate to whom the book was issued. A supply of books based on the
number of judges at each court was sent to co-ordinating associates, accompanied by a schedule listing the book numbers against which details of
issue and return were recorded.

Step 3: Briefings of associates

Face-to-face briefings were held with associates in each court with the exception of the Supreme Court of Tasmania (where the co-ordinating associate
suggested that a telephone conference call was preferable as the associates were based in 3 locations) and the Supreme Court of New South Wales
(which indicated that a face to face briefing session was unnecessary). Associates from the Family Court registry in Parramatta were also briefed in a
conference call while associates from the Supreme Court registries in Rockhampton, Townsville and Cairns were briefed by the co-ordinating associate
in Brisbane.
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Tasmania

During the data analysis it was noticed that based on certain known characteristics of the survey population a disproportionate number of female
Junior Counsel appearances was recorded in Tasmania. It was initially explained that this may have been due to appearances by interstate
Counsel and by government officers. Further inquiries suggested this was unlikely to be the case. The matter was discussed with the Registrar
of the Supreme Court of Tasmania revealing that two or three associates recorded all non-SC/QC appearances (both male and female) as
Junior Counsel, using the term generically and including solicitor/advocate appearances in that category. Various options were considered to
remedy the issues that resulted from the mis-recording. It was decided to remove the Tasmanian figures from the overall survey analysis and to
compile a separate appendix containing the Tasmanian findings (see Appendix 2). Inquiries confirmed this issue was confined to the
Tasmanian figures.

2.4 Size and characteristics of the survey population

The legal profession in Australia is regulated by legal professional legislation enacted by the states/territories. Law graduates who have fulfilled the
requirements for education, practical training and character, may seek to be admitted as Australian legal practitioners and may elect to practise
exclusively in the manner of a barrister, exclusively in the manner of a solicitor, or a combination of both. Though both solicitors and barristers have a
right to appear before the court, in practical terms their practices tend to be as one or the other. Legal practitioners in South Australia, Western Australia
and Tasmania are admitted as a barrister and solicitor and in those jurisdictions there is a blurring of the distinction between one arm of the profession
and the other. Additionally, in those three states, legal practitioners employed by government are not required to hold practising certificates.

Each jurisdiction has a “private” or “independent” Bar, which comprises Senior Counsel/Queens Counsel and Junior Counsel. Membership of Bar
Associations is voluntary. Once again, in the three states mentioned above, it is understood that a few Counsel employed by government are also not
members of the Bar.

For the purposes of this research the legal practitioner population is categorised as:

(a) Senior Counsel/Queen’s Counsel (SC/QC)
(b) Junior Counsel (which combined with the SC/QC category constitutes the “Barrister” population)
(c) Solicitor/advocate (all other legal practitioners who appear in court).

Defining certain characteristics (number/gender) of the survey population allows comparisons to be made about the actual rate at which practitioners
appear in the survey with the rate at which they could be expected to appear given their representation within the population, all other things being
equal. The barrister (Bar) population is the population for which relevant characteristics could be quantified. It has not been possible to quantify the
solicitor/advocate category. Accordingly, no comparisons or conclusions can be made about this segment of the survey population.
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Reliable statistics of the Bar population were obtained from the relevant Bar Associations and the Legal Practice Board of Western Australia. Table 1
below contains these details while Figures 1A to 1C illustrate the population proportions graphically. It is the proportions not the absolute numbers that
are used in the subsequent statistical tests. A minor discrepancy in the numbers will have only a minor impact on the proportions. This can be seen in
the last column of Table 1 where excluding the Tasmanian figures does not change the overall proportions for Australia when the numbers are rounded.

Table 1: Bar composition statistics at 31 December 2008
Category ACT1 NSW2 NT2 QLD2 SA3 TAS4 VIC5 WA6 AUST

No. % No. % No. % No. % No. % No. % No. % No. % No.
(with TAS)

No.
(without TAS)

%

QC/SC (Male) 13 93 326 94 6 75 90 96 24 86 7 100 274 93 34 92 774 767 94
QC/SC (Female) 1 7 19 6 2 25 4 4 4 14 0 0 20 7 3 8 53 53 6
Sub total 14 345 8 94 28 7 294 37 827 820 100
Junior Counsel (M) 41 72 1418 80 21 75 669 80 134 80 26 100 1214 75 132 83 3655 3629 78
Junior Counsel (F) 16 28 351 20 7 25 169 20 33 20 0 0 401 25 28 18 1005 1005 22
Sub total 57 1769 28 838 167 26 1615 160 4660 4634 100
Total (Male) 54 76 1744 82 27 75 759 81 158 81 33 100 1488 78 166 84 4429 4396 81
Total (Female) 17 24 370 18 9 25 173 19 37 19 0 0 421 22 31 16 1058 1058 19
Grand total 71 2114 36 932 195 33 1909 197 5487 5454 100

1 Figures provided by ACT Bar Assoc and include holders of Ordinary Practising Certificates and Government Practising Certificates
2 Figures provided by State Bar Assoc; all practitioners have to hold practising certificate
3 Figures provided by SA Bar Assoc and excludes members of the independent bar who are not members of SA Bar Assoc and employees of the DPP/Crown
4 Figures provided by independent Bar Association of Tasmania and Law Society of Tasmania; 2 male practitioners of the DPP are S/C but not certificated
5 Figures from Victorian Bar Inc Roll of Counsel provided by Vic Bar Inc and include Victorian Practising Counsel, Interstate and Overseas Counsel, Crown Prosecutors, Solicitors-General and DPP
6 Based on figures provided by WA Bar Association and Legal Practice Board of WA


